
S o, you reasonably believe that an 
attack is being or about to be made 
on you, which threatens you with 

death or serious bodily injury. Rather than 
wait to defend yourself, you pre-emptively 
respond by injuring your attacker. Have you 
committed a crime?

If the attacker dies as a result and the 
issue of self-defence is clearly raised by the 
evidence, it should be left to the jury, and the 
prosecution must establish that the accused 
did not kill in self-defence. The High Court 
in Zecevic v DPP (1987) 162 CLR 645 laid 
down the test and said that the question to be 
asked is whether the accused believed, upon 
reasonable grounds, that it was necessary to 
do what he did in order to defend himself.

So, how do you decide whether there are 
reasonable grounds to respond in such a way?

Mere words alone can never amount to 
an assault. For example, a drunken person 
tells you that he is going to shoot everyone, 
but he has no weapon to carry out his threat 
at that moment. If you respond pre-emptively 
by striking him down or causing him serious 
bodily injury, you might not be able to say 
that you responded in self-defence because 
at that moment, the person did not have any 
means to carry out his threat, and appeared 
drunk. You might be able to restrain the 
drunken person from continuing to behave 
in a socially unacceptable manner, but any 
degree of force applied must be reasonable 
and not excessive.

In order to form a belief upon reasonable 
grounds, there must be some bodily act or 
gesture associated with the words, indicating 
an intention of assault. For example, a threat 
by a knife-weilding person to stab another 
person if that other person came closer 
might be an assault, but does it justify you 
going after him to pre-emptively respond 
to the assault? Although, the threat is now 
real (as the person has both the means 
and opportunity to carry out the threat), the 
question is whether or not the person is 
intending to harm you.

The High Court reiterated that there was 
no longer any rule that the accused must 
have retreated as far as possible before 
attempting to defend himself, however, such 
circumstances are taken into account to 
determined whether the accused believed 
upon reasonable grounds that what he did 

was necessary in self-defence. 
Obviously, one cannot know in advance 

what a knife-wielding person is thinking 
about. If a person is holding a knife close to 
you, it infers that he will harm you if you do 
not comply with his threat. So, if you pre-
emptively strike back before giving him a 
chance to carry out his threat, you might be 
able to say you responded in self-defence.  
Depending on the circumstances, the force 
you used (which resulted in the assailant’s 
death) might have been necessary to avert 
the attack or threat of attack. 

On the other hand, if you see a person 
waving a knife at a distance, there is no 
immediate threat to you. You cannot assume 
that he is going to harm you or some other 
person.  It would be difficult to justify your 
actions if you approach the person and 
responded pre-emptively by using physical 
force against him.

It may also be necessary to ask whether 
the force — or threatened force — against 
which the accused believed he had to defend 
himself, was such that the attacker-turned-
victim was lawfully entitled to apply it. For 
example, if the person killed, alledgedly in 
self-defence, had been lawfully threatening 
the accused in the line of their duty as a 
security officer.

Force is unlawful if not authorised, justified 
or excused by law, whatever the state of mind 

of the person who applies it. In R v Lawson 
and Forsythe [1986] VR 515, Judge Ormiston 
said that an accused is not entitled to create 
a situation of emergency and to provoke an 
attack upon himself, and yet claim the right to 
defend himself against that attack by shooting 
or killing his assailant.

Although the High Court accepted that 
the defence of self-defence cannot only 
be used by those whose actions were a 
response to an unlawful attack, it should be 
remembered that the fatal use of excessive 
or disproportionate force, in the unreasonable 
belief that it was necessary in self-defence, 
might go to show that the accused should 
only be convicted of manslaughter. Examples 
here are that the accused lacked the intent 
to kill or cause serious bodily harm, or acted 
under provocation. 

The law of self-defence as applied in 
Australia is certainly more settled after the 
High Court in Zecevic v DPP overruled 
its earlier decision in the case of Viro v R 
(1978) 141 CLR 88. This topic raises many 
interesting moral and social issues, and I will 
leave one such issue for further discussion: 
Can there be a right of self-defence against a 
lawful attack ?

William Lye is a Master of Laws and has 
been a practising Barrister at Law for 16 years. 
He can be contacted at william@lye.com.au
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By using a pre-emptive attack to defend yourself, could you be committing a crime?
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A multitude of factors could 
determine the legality of a 
pre-emptive attack.

With 26 film sequels and upwards of 100 TV episodes, Shintaro Katsu is the legendary Zatoichi!
He’s a low ranking blind masseur who lives by the Yakuza code and answers his foes with a deadly cane sword.

By far, one of Japanese cinema’s most time-honoured screen personas, Zatoichi is to this day,
the ultimate anti-hero and champion of the common man.
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As the two armies of Takeda and Odawara battled, the Fuma Ninja, in 
the employ of the Houjyou family and led by Fuma Kotaro, head of the 
two hundred strong Fuma family, worked hard to kill, set fires and 
releases horses, causing general mayhem during the battles. They 
defeated the Iga Ninja but when the Houjyou family died out the Fuma 
Ninja disbanded and disappeared.

In a time of peace the Fuma Ninja suddenly reappeared, aiming to 
track down The large amount of gold that was hidden by the Houjyou 
family before they Died. The key to finding the gold is to obtain the 
three mirrors of “Fire Dragon”, “Water Tiger” and “Wind Thunder”. 
As the Fuma search desperately for these mirrors, Shintaro and the Iga 
Ninja are the only thing standing in their way.

Set in and around the city of Edo, this, the Complete Fifth Series, is  
the most sought after of all Samurai series.
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