
In May 2005, in the case of Doubleday v 
Kelly [2005] NSWCA 151, the NSW Court 
of Appeal ordered a family to pay a friend 

of their daughter $64,000 in compensation 
for an accident (in 1997) on their trampoline. 
Bianca (then seven years old) was playing 
with the couple’s daughter at home. She 
was wearing roller-skates, climbed onto 
the trampoline, fell and suffered permanent 
damage to her right forearm.

Although the Court accepted evidence 
that the children were warned not to use the 
trampoline, Justice Bryson said that other 
measures should have been taken to prevent 
the children from going on the trampoline, 
for example, to turn it face-down and fold up 
the legs.  

This case is instructive to martial artists in 
how they should handle and use weapons, 
especially where there are children involved 
in training. 

In the dojo, the instructor’s responsibilities 
to a child he is supervising necessarily 
involves acceptance of many foreseeable 
risks of injury to the child. A dojo might have 
weapons not properly stored away, yet any 
weapon has an inherent risk of causing injury, 
even in its ordinary use. Certainly, weapons 
like the nunchaku, tonfa, sai, butterfly swords 
(the latter being prohibited weapons that must 
be locked away) are interesting and attractive 
to martial artists, especially to youngsters 
(as a matter of curiosity). It’s not sufficient to 
warn students that if they play with weapons 
they do so at their own risk, and that if any 
injury occurs they are responsible for their 
own injury. In the NSW case, Justice Bryson 
accepted that a seven-year-old child would 
not or should not normally have a perception 
of the dangers of going on a trampoline, and 
therefore held that any claim by the defendant 
for contributory negligence failed.  

For many martial arts instructors, a 
reasonable response would be to forbid 
children to handle weapons unless they are 
supervised. However, applying the principles 
set out by the Court in the martial arts 
context, it would seem more is needed. The 
Court considered that warning alone is an 
insufficient response to the foreseeable risk of 
injury. The Court required a further step — to 
prevent children from using the trampoline 
in situations where the children did not have 

adult supervision. This means that not only do 
you have to warn your students  against using 
weapons kept in the dojo, you should lock up 
your weapons or store them in a place where 
access is difficult.

What about the common law defence of 
voluntary assumption of risk? In this defence to 
a claim of negligence, the plaintiff (the injured 
party) is denied compensation because he 
voluntarily exposed himself to the risk of being 
injured. It operates as a complete defence if 
the defendant can show that the plaintiff had 
knowledge of facts constituting a dangerous 
condition, knew the condition was dangerous, 
appreciated the nature or extent of the danger, 
and still voluntarily exposed himself to the 
danger (Rootes v Shelton [1967] 116 CLR 
383). However, it doesn’t operate as a defence 
where the risk assumed wasn’t relevant to the 
actual cause of the plaintiff’s injury. Therefore, 
it’s insufficient for a defendant to simply prove 
that the plaintiff consented to an activity he 
knew to be dangerous.

The question of assumption of risk arose in 
the NSW case, under the Civil Liability Act 2002 
(NSW) *. The NSW Government changed the 
laws in 2002 to stop people launching personal 
injury negligence claims where the activity has 
an “inherent and obvious risk”. An “obvious 
risk” to a person who suffers harm is a risk 
that, in the circumstances, would have been 
obvious to any reasonable person put in the 
same position as the injured person. Section 

5L of The Act deals with recreational activities 
and provides that a person is not liable in 
negligence for harm suffered by another person 
when it is the result of an obvious risk of a 
dangerous recreational activity. It also doesn’t 
matter whether or not the injured person was 
aware of the risk, so long as they were warned. 
Section 5M dictates that a person doesn’t owe 
a duty of care to another person who engages 
in a recreational activity (to take care in respect 
to a risk of that activity), if the plaintiff was 
warned of that risk.

However, the Court considered that those 
sections required consideration of the injured 
person’s position and any other factors relevant 
to establishing that position, which included the 
characteristics of being a child of seven with 
no experience in using trampolines or roller 
skates. In other words, a child playing with a 
weapon might not fully appreciate the obvious 
risk the weapon poses, so if an injury should 
occur, it might be difficult to successfully raise 
a defence to a claim of negligence under the 
Civil Liability Act 2002.

In the coming issues, we will examine 
disclaimers and their effectiveness.

Footnote: * Similar provisions are found in 
Part 10 Division 4, Wrongs Act 1958 (Vic).
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If you’re not careful in how you use, handle and store your weapons, they might 
do you more harm than good. 
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Troublesome weapons?

Training with 
weapons has 
inherent risks 
— liability is 
one of them


