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T raditional martial arts styles like 
judo, taekwondo and karate are well 
known to many people, and have a 

large following. These styles are very specific 
in what they offer. 

However, as various martial arts styles 
continue to evolve, we begin to see many 
variants or even new styles developing. 
Descriptions like ‘kung fu’ or ‘reality-based 
self-defence’ (RBSD) have become generic 
to describe a type of martial art. What is 
often overlooked is that any style could 
become part of the genre if enough people 
identify with such a style. Bruce Lee certainly 
was seen as one of the modern day pioneers 
when he called his style ‘Jeet Kune Do’, 
moving away from traditional Wing Chun 
kung fu. So, how can you protect your style?

In the case Rimmington v Zen Do Kai Pty 
Ltd (2002), Zen Do Kai Pty Ltd applied to 
register the words ‘Zen Do Kai’ in respect 
of martial arts training and education 
services. During the examination process, 
the applicant submitted evidence of its use 
of the word ‘Zen Do Kai’, which showed 
that it had distinguished its relevant services 
as those of the applicant. The inventor and 
creator of the Australian Zen Do Kai style and 
name was Kyoshi Bob Jones. He was also 
the first user of the trademark in Australia. 

The examiner accepted this evidence, 
however, opposition was made to the 
registration of the word ‘Zen Do Kai’ on the 
grounds that the expression was a generic, 
descriptive term in common use, and therefore 
did not possess the required inherent capacity 
to distinguish Jones’ services from those of 
other training providers. It should be noted 
that the Hearing Officer found that the 
opponents did have an association with Jones’ 
organisation until a particular point in time, but 
nevertheless, the Hearing Officer allowed the 
application and rejected the opposition. 

In determining whether the words ‘Zen Do 
Kai’ were a generic, descriptive expression, 
he said that it was relevant to consider how 
widely they had been used in Australia by 
entities unrelated to Bob Jones’ organisation, 
and the period over which such unrelated use 
had taken place.

With the increasing number of high-profile 
and skilled martial arts experts coming to 
Australia to teach their style or approach to 
self-defence under an umbrella name, concept 
or trademark, it’s vital to plan to protect such 
intellectual property rights. This must be 
done either before it becomes descriptive of 
a generic style (such that another legitimate 
martial artist would want to use the same 
description in the practise of his style), or a 
dispute arises between the founder of the style  
and its Australian representatives.

In order to establish the use of the word 
or name, the easiest thing to do is to use the 
word or name so as to distinguish the martial 
art from others. The use of the word or name 
must be in connection with the martial art 
one seeks to promote. In such case, the 
law will afford protection to the owner of the 
word or name based on the tort of ‘passing 
off’, which is grounded on the principle of 
‘ownership of goodwill’. 

Essentially, it prohibits the use of the 
same or a similar name in such a way as to 
mislead the public, in order to represent that 
the business is associated with another and 
thereby cash in on that company’s goodwill. 
It is a prerequisite of a passing-off action that 
the applicant prove either actual damage or 
probable damage (ConAgra Inc v McCain 
Foods (Aust) Pty Ltd, 1991).

If you are intending to promote a new 
style, technique or concept in Australia, and 
wish to prevent others from using a name 
that might be identical to or similar to yours, 
then it would be prudent to either incorporate 
a company or register a business name 
in the State or Territory where the style, 
technique or concept is being taught. A 
company seeking registration is responsible 
for not choosing a name that is likely to be 
confused with one already registered, and 
thus placing itself at risk of facing legal 
action under the law of ‘passing off’ and the 
Trade Practices Act 1974 (Cth). 

It is often the case that when a new style, 
technique or concept is being promoted 
successfully, disputes arise as to the 
entitlement of the students to use such a 
style, technique or concept as part of a 

business without the consent of the creator 
or inventor. The best form of protection 
is to apply to register the word or phrase 
describing the style, technique or concept as 
a trademark. This form of protection extends 
throughout the Commonwealth of Australia, 
and opens up the door for registration 
overseas under various Conventions.

Seeking to promote a new style, technique 
or concept contributes to the evolution of the 

modern martial arts. It is to be encouraged. 
Why shouldn’t new styles, techniques or 
concepts be taught freely and, to use a 
computer phrase, be an ‘open source’ for 
all to enjoy and develop further? In the end, 
some would argue that there is nothing 
really new under the sun; just old traditions 
revamped. Nevertheless, if you think you have 
something worth protecting, make sure you 
seek independent legal advice.

William Lye is a Master of Laws and has 
been a practising Barrister at Law for 18 
years. He can be contacted at  
william@lye.com.au. 

There are hundreds of recognised martial arts styles, and many 
are practised and taught widely — so can someone own the 
name of a style?
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