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In such a situation, there are two possible 
legal defences: self-defence and 
provocation. (Provocation as a defence 

may soon be legislated out in some States.) 
The law of self-defence as it was 

formulated in the case Zecevic v DPP 
states that if (a) the accused believed that 
it was necessary to do what he did in self-
defence; and (b) that there were actually 
reasonable grounds for that belief, the 
accused is entitled to an acquittal. This 
has been described as the objective and 
subjective test. Therefore, a person claiming 
self-defence must show that not only did he 
believe what he did was necessary, but that 
his belief was reasonable. What, then, is 
considered reasonably necessary?

In the past, courts have determined that 
‘reasonably necessary’ should be interpreted 
to mean ‘reasonably proportionate to 
the danger which he believed he faced’. 
The Crimes Act 1958 (Vic) states that the 
response must be proportionate to the 
perpetration or threatened perpetration of 
a felony or unlawful act, or be a reasonable 
response to “threat of life or limb”. 

The situation might arise where a martial 
artist uses his skills in response to threat of 
life and limb, to thwart the attack. However, 

the force used might be seen as excessive 
and thus self-defence won’t be available 
to the accused. This was the situation in a 
Queensland case, R v Kim Tamati Heta. Mr 
Heta claimed self-defence after breaking 
the jaw of a man he thought had hit him. 
That he knew martial arts was a factor in 
finding that the force used was likely to 
cause grievous bodily harm and therefore 
was not self-defence.

Another example is R v Amituanai, a case 
where the defendant was hit in the side of 
his face, and then in pain and a fit of rage, 
he kicked his attacker in the head, causing 
the latter to fall backwards, hitting his head 
on the bitumen. As a result, the attacker 
suffered brain damage. The defendant, Mr 
Amituanai, admitted having some proficiency 
in martial arts. The court found that there is 
a need to “express disapproval at the use 
of fighting skills that have a known potential 
for causing serious harm” and this was one 
of the reasons the court found there was no 
available defence. 

If a person has martial arts skills, it’s 
possible they would be found guilty of 
‘excessive self-defence’. Because self-
defence  is a complete defence, there is 
no middle ground, and thus the excessive 
element results in failure of the defence. 
So, it appears that the law demands a 
higher standard from those with martial 
arts knowledge. The outcome, therefore, 
is most probably that a martial artist must 
consider the action he/she takes with much 
more precaution and consideration than the 
average person when warding off an attack.  

While martial artists cannot be expected 
to allow themselves to be injured simply 
because they may have knowledge of how to 
seriously injure their attacker, the law expects 
that martial artists in dangerous situations 
must use their skills appropriately and 
reasonably to stop an attack, but not cause 
excessive injury to the attacker.  

Although it’s easy to generalise, different 
styles of martial arts teach different ways to 
land a punch. For example, in Wing Chun, 

one is taught how to chain-punch. In boxing, 
one is taught how to hook-punch. When a 
victim is being interviewed about an assault 
on them, and the police discover that the 
victim is a martial artist, it is often the case 
that the victim is viewed as the aggressor, 
particularly when the assailant was fatally 
knocked out. However, when an experienced 
martial artist uses other common approaches 
like slapping, head-butting (pictured below 
left), clawing, etc. as a way to ward off 
an attack, it’s more likely to be accepted 
as a reasonable response. However, with 
the increased awareness of reality-based 
self-defence systems, proponents of such 
techniques may soon find that such an 
approach will be designated as another form 
of martial arts, and possibly have the same 
stigma attached to it in the eyes of the law.

Although it’s difficult, it’s better not to 
accentuate your abilities as a martial artist 
(regardless of your skill-level) and ensure 
there are plenty of witnesses to attest that 
you are the victim, before you do a move that 
knocks your assailant out.

Nevertheless, the view of Lord Morris of 
the Privy Council in England should not be 
forgotten: “If there has been attack so that 
defence is reasonably necessary, it will be 
recognised that a person defending himself 
cannot weigh to a nicety the exact measure 
of his necessary defensive action. If a jury 
thought that, in a moment of unexpected 
anguish, a person attacked had only done 
what he honestly and instinctively thought 
was necessary, that would be most potent 
evidence that only reasonable defensive 
action had been taken.” 

In coming issues, we will explore what 
provocation means and look at the state of 
the law in Australia.

William Lye is a Master of Laws and has 
been a practising Barrister for 17 years. He 
can be contacted at william@lye.com.au. 
(*The author acknowledges the help of his 
legal assistant, Jessica Gurevich, in writing 
this column.) 

Many people learn martial arts for the specific purpose of self-defence. 
But does knowledge of martial arts put you at a legal disadvantage if you 
have to use that knowledge to defend yourself?
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