
In Australia, capsicum spray is considered
either a prohibited weapon (Vic., NSW,
ACT, NT) or controlled weapon/dangerous

article (WA, SA, Tas.), while in Queensland it is
unlawful to possess it. In early 2000, Federal
Customs laws were amended to restrict the
importation of such sprays and chemicals to
be used in their manufacture.

Capsicum spray is considered a weapon
because it is an inflammatory agent that
causes severe and painful irritation to the skin,
nose, eyes and the mucous membranes of the

upper respiratory tract. Contact with the spray
can cause uncontrollable coughing and
choking, and might also increase blood
pressure, especially if the person sprayed has
earlier consumed alcohol or drugs. The end
result of exposure is temporary incapacitation,
as it causes immediate dilation of the
capillaries of the eyes. This blinding effect also
causes the body to react to the facial and
respiratory areas, thereby minimising any
overt attempts to do anything violent.
Capsicum spray is thus an effective
weapon against those who may not feel
pain, such as psychotics, drunks and drug
abusers. It is also used to control attacking
dogs and wild animals.

So should the capsicum spray be
prohibited, controlled or generally made
available?

WA stands out from the other states and
territories. Generally, “lawful excuse” or
“reasonable excuse” as a defence does not
apply in respect of controlled weapons.
However, the Weapons Regulation 1999 (WA)
allows a person to use the defence that the

capsicum spray was “being used in lawful
defence in circumstances that a person has
reasonable grounds to apprehend might
arise”. When the legislation was introduced,
the Attorney General made it plain that the
Government’s intention was that people
should be able to carry such sprays for the
purpose of defence. The Police, however,
preferred that the capsicum spray was not
made generally available.

The interpretation of the WA regulation was
recently considered in Hall v Collins [2003]

WASCA 74 where a man who ran a budget
motel had used a “pepper spray” (which he
owned for several years) on a person engaged
in a violent scuffle with a guest. He was not
charged with assault or unlawful use of the
spray but was charged for possessing a
controlled weapon without lawful excuse. He
was convicted before a Magistrate, but was
acquitted by Judge Wheeler J on appeal. The
Judge held that it wasn’t necessary that there
be an imminent threat before such a spray
could be possessed or carried. It was enough
that a person had reasonable grounds to
believe that circumstances in which it might be
necessary to use the spray for that purpose
might arise. The Judge also appeared to
extend the defence available to “women, the
elderly and the frail in the community”.

Wheeler J’s judgment could also be seen
to extend the defence to those persons in
occupations where there might be reasonable
grounds for the use of the spray for the
purpose of defence. However, as seen in an
earlier case, a person’s state of mind might be
decisive on this issue. In Denton v Bodycoat

[2000] WASCA 424, a licensed security officer
was convicted by the Magistrate for being in
possession of a capsicum spray while
performing a licensed activity and thereby
failing to comply with a condition of his
licence. His defence was that he had an
honest, reasonable but mistaken belief for
possessing the spray as being part of the
conditions of his licence. The appeal was
dismissed. This may not have been the case
had he raised a defence that he considered
himself likely to be attacked in his line of
work and therefore ought to be excused for
carrying the spray.

However, I believe Wheeler J’s judgment
should not be read too broadly so as to allow
anyone to carry a spray just for self-defence
from people or animals. In the South Australian
case of Cooke v. South Australian Police
[2000] SASC 343,  the appellant was charged
with possessing a dangerous article (capsicum
spray). His defence was that he needed it to
keep his dogs at bay. The Magistrate found
him guilty. The man’s appeal was dismissed
by Martin J, as he wasn’t satisfied that the
appellant had established a lawful excuse for
possessing the spray. Although the Judge did
not decide the appeal on this issue, he thought
that using a spray to subdue a dog might
amount to ill-treatment of the dog and could
therefore be unlawful.

Ultimately, determining whether there is a
defence to possessing or carrying a capsicum
spray depends on whether there are
reasonable grounds to believe the person
might come under attack. Possession for the
purpose of possible future self-defence as
being a lawful excuse has already been
rejected by the High Court in Taikato v R
(1996) 186 CLR 454. This principle is equally
applicable regardless of the sort of weapons
one might carry. 

In most states and territories of Australia,
the capsicum spray is a prohibited weapon
— no defence of any sort is available.
Therefore, a person possessing or carrying a
capsicum spray for any reason would be
deemed to have committed an offence
(except in WA, SA or Tas., where a lawful
excuse must be proved).
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Capsicum spray (oleoresin capsicum) is a controversial ‘anti-personnel’ device.
While many people believe it’s legal to carry a capsicum spray for self-defence,
this is not necessarily the case.
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