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While the principles of loyalty, duty
and respect ought to guide the
resolution of such disputes, it is

also possible that legal action might ensue. So
what are the rights and obligations of the
respective parties when it comes to using
student databases, mailing lists, secret
techniques and information learnt and taught?

The High Court in Maggbury Pty Ltd v
Hafele Australia Pty Ltd (2001) 185 ALR 152
was of the view that contracts attempting to
restrict the use and disclosure of information
after it loses its character of confidentiality
(ie. it becomes part of the public domain)
may be an unreasonable restraint of trade,
and therefore invalid.

Confidential information might include
personal details of students, unique
marketing methodology, teaching
methodology, financials and business
plans.  Any unlawful or inappropriate use
of confidential information could result in
the injured party successfully obtaining an
interlocutory injunction (ie. an interim
restraining Court Order). However, the
more difficult task is to identify the
character of the information, as the Courts
are unlikely to make orders that will
unjustifiably prevent martial artists using
their general expertise in the business,
which they’ve gained through employment
or association with their organisation.

An employee (the martial arts instructor),
however, owes a duty of loyalty to his
employer  and, while employed, must
maintain the confidentiality of that
information disclosed in the course of
employment, or acquired as a result of it. For
example, an employee would arguably be in
breach of his duty if, while still working for
his employer, he used such information to

launch his own business or plan the
destruction of his employer’s business.

So, what can either party do to enforce
their rights? Without written contracts in
place, an employer would arguably fail in any
attempt to restrain a former employee from
competing against it, as there are no
contractual obligations to enforce. However,

where written contracts are in place, such
contracts ordinarily contain a non-
competition clause and/or a restraint of trade
clause. But can these sorts of clauses be
enforced by the Court?

Restraint of trade clauses are often
broad and seek to protect an employer’s
interest by preventing former employees
from engaging in competition with them
for a period of time. Such clauses could
have significant financial detriment to the
former employee. 

The Court’s approach is not to restrain
lawful competition. Generally, an attempt to
restrain a person from being employed in
any capacity is void, as it’s contrary to
public policy. However, this may not be the
case if the restraint could be justified; for
instance, if the restraint is reasonably
necessary for protection against something
an employer is entitled to be protected
against, which is sometimes called a
proprietary right. Reasonableness is
determined by the Court on the special
circumstances of the case; it is up to the
employer to provide proof of the special

circumstances justifying their restriction.
However, the Court will restrain unlawful

competition and protect the injured party if the
evidence discloses that one party is planning
the destruction of the other party’s business.
In GKR Karate Australia Pty Ltd v. P & M
Thomas Pty Ltd [2000] SASC 122, the plaintiff
(GKR, or Go Kan Ryu) initially sought orders
that would have restrained the defendants
from entering into competition with them in the
business of conducting karate classes for a
period of time. The Court granted an
interlocutory injunction at the outset, and upon
the hearing resuming at a later date, GKR
sought to impose severe constraints upon the
capacity of the defendants to commence and
operate a business in competition with GKR.  

The Court had no hesitation in granting an
interlocutory injunction restraining the
defendants from conspiring to injure GKR or
destroy GKR’s business. However, the Court
attempted to achieve a just balance between
protecting the interests of GKR, which should
not be unfairly or improperly damaged, and
the interests of the defendants, who should
not be unduly or unnecessarily restricted in
running a lawful business in competition. The
Court ruled that it would be inappropriate to
deny the defendants the opportunity to recruit
new students, provided that those persons
respond to public advertisements or, in the
case of former clients (students of GKR), initial
contact is made "accidentally" during the
course of general door-knocking.

Ultimately, the employer ought to ensure
that any form of restraint upon its employees
is both reasonable and just in order to protect
its business interests.  As for employees, they
are not entitled to breach any fiduciary duties
owed to their former employer, nor to use
information obtained that is confidential. 

The Court, however, will not restrain
former employees from using their "stock
and knowledge" to engage in lawful
competition. In the end, all parties ought to
seek independent legal advice and take the
appropriate steps to protect their
respective interests. 

William Lye is a Master of Laws, and has
been a practising Barrister at Law for 16 years.
He can be contacted at william@lye.com.au.

Disputes among martial artists, instructors and clubs are inevitable. In recent
times, several major martial arts organisations have split and derivative groups
have sprung up, leading to lawsuits. 
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GKR initially sought
orders to restrain the
defendants from
conducting karate
classes in competition
with them.


