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In the wake of Australian cricketer David Hookes’ death, possible liability
suits filed against bouncers’ employers might provide the precedent for
similar actions against martial arts training providers…

Lye’s law

By William Lye

Could you be liable?

T he death of David Hookes, allegedly
after being punched by a bouncer
outside a Melbourne pub, might now

give rise to tougher laws regulating our
nation’s crowd-control industry. While
many are calling for an industry overhaul, a
leading Melbourne law firm have indicated
that over 50 people are considering
seeking compensation after being
assaulted by security staff. It is likely that
the venue operators—those who employed
the offenders—would be targeted. 

Given that many bouncers are recruited
from gyms or martial arts clubs and go
through security training institutes, is there
any chance these training providers could
also be seen as liable or vicariously liable for
any violent acts their students might commit?

In simple terms, vicarious liability arises
when a person is held responsible for the
wrongful act or omission of someone else,
even if the act or omission was unknown to
that person when it occurred. (An omission
means not doing anything to prevent injury
to another person, despite being able to do
so. For example, a bouncer allowing a
person to punch another person in
circumstances where they could stop it.)
The most common form of vicarious liability
is when an employer is responsible for an
employee’s wrongdoing when it’s
committed in the course of employment. 

A recent case in the UK, Mattis v. Pollock
[2003] 1 WLR 2158 is a good example of
development of the law in this area. Initially
the victim claimed damages for personal
injuries caused when he was assaulted by a
nightclub bouncer, for which he argued that
the nightclub owner was vicariously liable.
The victim lost the case and appealed. 

The Court of Appeal adopted a broad
approach in determining the vicarious
liability of the nightclub owner for the
assault. The Court held that the assault
was ‘so closely connected’ with the
bouncer’s performance of his duties that it
would be fair to conclude that the nightclub
owner was vicariously liable for the
damage. The Court also accepted that
such liability might even be established for
an assault committed outside the

employer’s premises by a person whose
duties were normally expected to be
performed within the premises. The
owner’s appeal was dismissed.

The NSW Court of Appeal took a more
restrictive approach in Popovic v.
Wollongong Spanish Club Ltd in April 1993,
dismissing the appeal by the victim, who
unsuccessfully sued the nightclub owner for
being vicariously liable for the alleged failure
of a security officer to take reasonable care
for the safety of those in the club. 

Kirby P (the dissenting judge and now a
High Court Judge) characterised the

security officer’s actions (he had “thumped
back” a young man who had struck him on
the face) as retaliation, not self-defence.
However, the nightclub owner was found
by the majority judges not to be vicariously
liable because in the circumstances the
security officer’s action was not
unreasonable, nor a breach of his duty to
other people in the club.

The approach adopted by the Courts in
Australia seemed less uniform. The
common law doctrine governing vicarious
liability is not easy to apply to different
circumstances. This area of the law is
constantly developing and the High Court
of Australia recently reconsidered the
question of vicarious liability in the context
of a case involving complaints of sexual
abuse of school pupils.

However, opinion in the High Court is still
diverse. Kirby J said that “the principle of
vicarious liability, and its application, have
not grown from a single, logical legal rule but
from judicial perceptions of individual justice
and social requirements that vary over time”.

It is clear, however, that if an employee
assaults a person in the course of his
employment or such acts were
contemplated within the scope of his
employment, then the employer is

vicariously liable for that wrongful conduct.  
The question is whether the same

principle would extend to the martial arts
club, gym, or security training firm, where
instructors train their members to use skills
that might have lethal consequences if used
improperly or incompetently. What
responsibilities do martial arts instructors
have to screen applications for membership
of their club? Would martial arts instructors
be called to account if one of their students
was involved in acts of violence that result
in the death or injury of another person at
training? (For example, in a recent Victorian

case, a Greco Roman wrestling coach was
found to be negligent in the supervision of a
bout between club students.)

Or could a martial arts club be held
liable or vicariously liable for the acts of a
student who works in the security industry,
which caused injury to a person? It is the
writer’s view that this second scenario is
unlikely, as there is no connection between
the martial arts club and any acts of
violence that might occur during the course
of employment elsewhere. However, the
situation might be different if the martial
arts club liaised with a nightclub or security
firm to secure employment for its students.

These are difficult questions to answer,
but it might be wise for martial arts schools to
assess how they educate their members and
take into consideration any potential liability
they might have for their students’ conduct,
especially when there is a possibility of
members improperly using their skill.  
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Would martial arts instructors be called to account if
one of their students committed acts of violence that
result in the death or injury of another person?


