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T he legal liability for sports injuries, 
and in particular injuries arising 
from martial arts activity, have 

not been the subject of much judicial 
consideration in Australia. In the United 
States, state appellate courts stated over 
a century ago that accidents occurring 
during friendly scuffling or wrestling 
matches don’t provide the grounds for 
legal recourse. It logically follows from 
such precedents that an action for assault 
and battery would not succeed in court 
where the injury occurred as a result of an 
unavoidable accident in the course of such 
friendly matches. This is the prevailing 
attitude adopted by most Courts.

However, times are changing. Courts 
have found liability in some instances 
where participation in a lawful sport 
resulted in injury. The essential thrust of the 
claim is that the injury would be regarded 
as actionable if it went beyond what was 
permissible in the sport being played, and 
was intentionally inflicted. For example, if a 
wrestler squeezed his opponent’s testicles 
(which might be considered a foul), such 
action could lead to serious injury and 
could be taken to court, because it’s 
outside the scope of a friendly wrestling or 
judo activity by mutual consent.

A participant may be liable for damages 
for trespass to the person if he engaged 
in foul play outside the rules of the martial 
arts activity. If the participant is a member 
of a martial arts club, the club may also 
be vicariously liable (as in the 1971 case 
McNamara v Duncan). Liability results only 
when the contact that caused the injury 
was an intentional interference to which the 
injured party did not consent. The courts 
generally take judicial notice of the rules of 
the martial arts by having expert testimony 
given by a recognised expert in the field.

So, what would be considered normal 
injuries that one could be expected to 
assume as a risk? In judo, players are 
constantly trained to breakfall and roll, 
yet seasoned judo practitioners would tell 
you that through years of practice, painful 
injuries do occur. Such injuries include 
mangled toes, twisted elbows, sprained 
knees, fractures, dislocated shoulders, etc. 

Choking and strangulation techniques 
(considered legitimate in some grappling 
contests) could even result in brain 
damage if used beyond their intended 
application. Despite such serious potential 
for injury, however, injuries occur only 
rarely in judo matches, due to the rules in 
place and the control of participants.

So, are these types of injuries or 
interferences ordinary and could they 
reasonably be seen as incidental to this 
particular martial art?

The common law of negligence applies 
to martial arts activities. Competitors owe 
a duty of care to avoid foreseeable risk of 
injury to other competitors. The liability of 
a participant will be determined according 
to whether the participant’s conduct was 
reasonable in all the circumstances.

Whether conduct by a martial artist is 
considered reasonable will depend on the 
nature and rules of the martial arts activity, 
the extent to which his or her conduct 
departed from the expected conduct of 
the activity, and the circumstances in 
which the conduct occurred. If the martial 
artist’s actions are within the ordinary 
expectations of the participants, it’s unlikely 
that an action would succeed based on the 
resulting injury.

With today’s growth of Mixed Martial 
Arts techniques and reality-based self-
defence (RBSD), the lines between what 
is fair game and what is not is arguably 
blurred. In the ‘squeezing’ example 
above, it would be considered foul play in 

most traditional martial arts competition. 
However, what is the particular standard 
when one is training in RBSD, where 
there are no rules? Students of RBSD aim 
to simulate as closely as possible what 
would be a realistic approach to respond 
to an attacker (which might include the 
squeezing of his testicles). They are trained 
to use head-butts, biting, gouging, etc. 
so some would argue that squeezing the 
testicles is a fair and reasonable technique. 

The position is different if there is a 
breach of the safety rules, as it may be 
considered to be negligent. For example, 
a judoka throws another on a mat, which 
(due to it being defective) has separated, 
and rather than landing on the mat, the 
person hits the floor on his back. A judoka 
in the US received $150,000 for such an 
injury (Wells v Colorado College, 1973). 

The doctrine of ‘assumption of risk’ 
operates to reduce a martial artist’s duty of 
care in proportion to the hazards present in 
the particular martial arts activity, thereby 
narrowing the avenues for recovery of 
damages. However, every martial artist 
ought to take particular care while training 
and competing so as not to forget that, 
in the spur of the moment, they could 
go beyond what might be considered a 
legitimate technique.

William Lye is a Master of Laws and 
has been practising as a Barrister at Law 
for 19 years. He can be contacted at 
wemlye@foleys.com.au. 

Participation in martial arts could be considered a high-risk 
activity, but we as martial artists take on such training at our 
own risk. So, how far does the law go to protect you in the 
event of injury?

Assumption of Risk
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Boxers accept the risk of 
getting cut
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