
Under section 22 of the Commonwealth
Sex Discrimination Act 1984, it is
unlawful for a person to discriminate

against another person on the grounds of the
other person’s sex, marital status,
pregnancy or potential pregnancy by
refusing to provide the other person with
goods or services or to make those
facilities available to them. However, by
section 42 it is not unlawful to exclude
persons of one sex from participating in any
competitive sporting activity in which the
strength, stamina or physique of
competitors is relevant.

The effect of section 22 of the
Sex Discrimination Act was
considered in the case of Ferneley
v The Boxing Authority of New
South Wales [2001] FCA 1740.
Judge Wilcox of the Federal Court
of Australia had to consider
whether the NSW Boxing and
Wrestling Control Act 1986, which
prevents females from registering
as boxers, was affected by the Sex
Discrimination Act. Under the NSW
legislation, it is a criminal offence
for a female to engage in a “boxing
contest” (which is widely defined to
include virtually all boxing contests,
displays and exhibitions involving
monetary reward).

In this case, Ferneley was classed as a
professional boxer. She started competing in
semi-contact karate bouts and progressed to
full-contact kung fu. For some reason, the
Boxing Authority did not then consider a
kung fu bout as a “boxing contest” within the
meaning of the NSW legislation. Fernely was
also a registered kickboxer in Victoria and
participated in a number of professional
kickboxing, boxing and karate bouts in
Melbourne, Sydney, Japan and New
Zealand. In 2000, while preparing for another
professional kung fu bout, the NSW Sports
Minister reviewed the position and decided
that a kickboxing bout would infringe the
NSW legislation. So, Ferneley decided to
apply for registration in two classes of the
register: fist-fighting and kickboxing. Her
application was rejected.

The exclusion of women boxers and
kickboxers from registration was a deliberate
move by the NSW Government. Under the
NSW legislation, women are not allowed to

fight as boxers or kickboxers (amateur or
professional) because it was the view of the
Government that “the spectacle of women
attacking each other was simply not
acceptable to a majority of people in the
community”. The Government also believed
that women were more at risk from this kind of
sport than men, with the potential for injury to
the reproductive organs, or to an unborn
foetus if a woman was pregnant at the time of
her involvement in a boxing match.

The judge concluded that the NSW

legislation did not offend the Sex
Discrimination Act. Although the judge thought
the result might disappoint some people, he
said that his decision didn’t turn on the
desirability or undesirability of permitting
female boxing contests. In light of Lauren
Burns’ much-applauded gold medal in
taekwondo at the Sydney Olympics, his
comment seemed to suggest that it was the
detail of the law that was keeping women out
of the ring, rather than a public perception that
it was wrong for women to fight. The Judge
said that his decision turned on the proper
interpretation of the Sex Discrimination Act. He
also said that if the result was thought
unsatisfactory, it can be rectified by either the
State or Commonwealth Governments. 

Can the martial arts instructor exclude
people of one sex from a competitive
martial art activity or withhold the teaching
of certain materials?

There is no doubt that there are “special
risks” for women who intend to engage in
fighting contests. Sparring is also a regular

occurrence in training and there might be a
tendency to exclude women from full-contact
participation, or to separate the men from the
women. But why should the application of
technique be restricted to one gender? The
martial artist who trains hard does so
irrespective of gender. While there might be a
general difference in the strength, stamina
and physique of men and women, the
ultimate purpose of training is to be ready
and prepared to meet an adversary,
regardless of gender.

In one view, women training
boxing or kickboxing ought to
wear breast protection and
abdominal shields, and be
certified that they are not
pregnant, otherwise they should
not be allowed to participate.
However, there are practical
constraints in doing so. What
should a martial arts instructor
do? What are the club’s policies
on wearing appropriate
protective equipment? These are
just some broader issues that
arise from the consideration of
gender discrimination. It is likely
to be discriminatory when a
martial arts instructor excludes a
person from participating in a

particular training session solely on the
grounds of gender.

As the law stands, discrimination in the
practice of competitive martial arts would
appear to be unlawful, but this law is qualified.
In determining whether a person discriminates,
the person’s motive is irrelevant. In other
words, it doesn’t matter whether a person
means well, the key question is whether the
exceptions (which allow exclusion of one sex
from participation) apply. 

In my view, a martial arts instructor cannot
properly exclude a person from the
teaching of material on the basis of that
person’s sex, or prevent that person from
participating in a particular training session
unless the relative strength, stamina or
physique of the participants involved make
it appropriate to do so.

William Lye is a Master of Laws and has
been a practising Barrister at Law for 16 years.
He can be contacted at 
william@lye.com.au.
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